UNITED STATES CISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 


247 ABC (RZX) 


ORDER RE: Plaintiff‘e Motion for 
Preliminary Tajunction 


RECORDING INDUSTRY 
ASSOCIATION OF AMERICA, IC 
and ALLIANCE OF ARTISTS ANT 
RECORDING COMPANIES 





Plaines: 





ve. 
DIAMOND MULTIMEDIA SxSTENS, 


Defendant. 





Plaintiffs Motion for @ Preliminary Injunction came on for 
hearing on October 26, 2: After reviewing the materials submitted 
+ and the case file, the court 





by the parties, che arguments of coun: 
hereby DENIES Plaintiffs’ metior for Preliminary Injunction. 
2. Feevual aackground 


‘This action arises from che efforts of Plaintiffs RECORDING 





INDUSTRY ASSOCIATION OF AMERICA, INC. and ALLIANCE OF ARTISTS AND 
RECORDING COMPANIES (~Plai: 





to preliminarily enjcin alleged 
violations of the Audio Nowe Recording Act of i! c. §5 1002 
et seq. J"AHRA"), by Defendant 2IAMOND MULTIMEDIA SYSTEMS, INC. 
("Defendant"). 





a. are 








jE Chis case are undisputed. Pisincicss 





acts 








manufacturers, an¢ 





na representing tne crestor: 
Giscribucers of over ninety percent of all legitimace sound 
recordings. Defendant is a leading manufacturer of computer producers. 
epeciaiizing in products to improve miltimedia, audis, graphics, 
video, and communications uses of personal computers. Oefendant is 
currently manufacturing - and intends to distribute = a device it 
calls the Ric PMP 300 (the "Rio"). The Rio igs lightweight, hand- 
heid device, capable of receiving, storing, and re-playing digital 
audio file stored on the hard drive of « personal computer. After the 
Rio receives a digital audic file, che Ric user can detach the Rio 
from the computer and play back the audic file separately through 
headphones while away fron che computer, Wotably, the Rio has no 
digital audio autgur capability, and therefore {incapable of pai 
on digital musical files to other Rio devices, or to other | 
manufacturers’ devices : 








‘The Rio relies upon a relatively new cechnelogy for compressing 
wound files: MPEG i Layer 3 (*MP3*), MP3 compresses by a 10/1 


ratio, allowing approxinately 60 minutes of music to be compressed to 





312 megabytes of memory. The Ai itself contains 32 megabytes of 

memory, but this can be doubled by the purchase of a renovable memory 

“card.” Because the card is removab: 

on the memory card, and then give chat card co any ether Rio user. 
3X, Procedural Sackground, 

On Cetober 9, 1998, Plaintiffs filed a Complaint and &x 


a Rio user could record: music 





Parte Applic 
Cause Re, Presiminary Injunction. The Complaint alleged a sin; 





don for Tetporary Restraining Order and Order to Show 











che AMPA. Sr October 13, 1998, Defendant 
ication for TRO. On October 


of action for violation sf 





filed an Oppomsicion co rhe Ex Parte Appl 


a4. as 





laint:tfs filed their Reply, 
On October 16, 1998, his Court heard oral argument on che 





merits, and iamued a TRO enzcining Defendant From manufacturing 2r | 





distributing the Rio. The TRO was contingent on Plaintiffs por 
bond in the amount ef $500,000. 
+ Cefendant filed its Opposition to the 
aplication for a preliminasy injunction. On October 22, 1998, 
Plaintifte filed their Reply. { 
322. Discussion | 
A. Prelimiaary Injusction Standard 
Traditionally, a court may issue « preliminary injunction if | 


Qn October 20, 1: 





At determines: (1) the moving party will suffer irreparable injury if 
the relief is denied; (2) the moving party will probably prevail on 
the merite: (2) the balance of potential harm favors the moving pa 
and, depending on the nature of the case, (4) the public interest 
favors granting reli Tncemnationa\lensec x vatcosuod Sa «| 
F.9d 819, 622 (9th Ctr. 1993). 
Under the “alcemazive standard,” a party may obtain « 

preliminary injunction, by demonstrating eisher: (1) a combination of 
probable suc 














on the merits and the possibility of irreparable. : 
injury tf relief is net granted) or (2) the existence of serious 
questions going to the merits and that che talance of hardships tips 
sharply in its favor. id. ~The a ceive standards are not 


separate tests but the outer reaches of « single continuum.” id, 








(quetation omitted). asencialiy, tne trial court must balance the 








y Sompeting claimp of injury and mast consider the effect on each parcy 


Of che granting cr withholding of the requested relief. Schwarcer & 





3h rasbina, oa areetier) 
‘ 2. Injunceive Relief Authorised By Federal statute | 
‘ Plaintiffs advance two arguments in support of « departure 

4] trom the cradisional equitable considerations governing injunctive 
5 


relief. Pirst, Plaintiffs cite Txailer Tein co. v state aoard of 


4] Equalszatian, 697 F.2d 860, 869 (9th Cir. 1983) for che proposition 
5| chat vtraditional proof of irreparable harm is not required . . | 
20] (wihere a federal stacute grante authority te enjoin violations. 
PE.t8 Rep: Although Plaintiffs are correct chat | 
32) irreparable narm is not mandatory ven « federa) 





ar 
tute aurhorts 





23] injunctive relief, che existence of an authorising statute does not 
24] pax ae preclude coosideration of traditional equitable facters, 

is] including ierepeceble harm, Miller y. tational caber Relatinsa Board, 
A6] 29 Pad 449, 457-50 (9th Ciz. 1996) (provision of National Labor 

17] Relations Act authorising injunctive reliet “as deemed dust and 

16] proper’ requires consideration of traditional equitarle factors). Ae 
19] noted in Milier, 






fevers hundred years of history, 
assurediy well aware. Of course, Congre 
aa guy intervene and guide or control the exercise of the courte” 
discegcion, ut ve do not Lightly sawune that Congres hae 

rf 














a intended to depart fron 81 ed principles... . Unies 2 
statuce in so many words. or by a neceseary and inescapable | 
2 inference, restricts the court’s jurisdiction in equity, the ul: 
scope of that jurisdiction is to ba recogaized. 
as 
Ada a 484 (quoting Mesnherger y BooecnRarcela, 456 U.S. 305, 313 





982); gee Elyno ys United stares, “86 F.24 S86, $91 (3d. Cir. 


1986) (uniees federe? wtatuce requires sandacery injunction, 

















able Cons: 





PER ESORRS SUtt) FEt.cn8 apply) - 
Im the inacant accion, che AKRA staces cha “che court - sax 

grant temporary eng permanent injunctions anauch ems as iz tears 

Eaagcnahls co prevent or restraia euch violation(a].’ ANRA $ 








3009(e1 (1). In Light of thie dsscrecion, ene Cour: declines to depars 


ing the proprisey 





from tradicional equitable considererions in a 
of anjanctive relief. 
2. Presumption of Irreparsble Herm 


Second, 







to [the] presumption of irreparable 


* Reply at 18:10-24,! 





harm that arises in copyright actions. Plf: 
‘The Court Gisagrees. It is undisputed that “(s) copyright 
pLALACAEE who maken out a prima facie case of intcicgmmant is ent. 
to = preliminary injunction without « detailed showing of irreparable 
harm." Iniad Systems Carp. y. sourheamrers Brpreha Co, 64 F.3d 1330, 
1335 n.9 (Sth Cir. 1998) (emphasis added) (quoting Apple Computer, Ine. 
‘MEranklin Compuber Com, 724 F.2d 1240, 1254 (34 Cir. 1983)) tn 


the instant action, howsver, Plaintiffs are net asserting @ copyright 
Plaintiffs contend, the Ric is subject te the AKRA, 





ee, 





claim. rf, 





then copyright infringement 
AKA $1008 (prohibiting copy=igh: 





inpoesible as a macter of lav. see 
afringement actions). ven if 








+ Curtously, Defendant asserzs that “(t)his Court hae 
already set forch the standars on preliminary injunction in 

= oe 7 F. Supp. 1222, 1224 
{C.D.Cab. 3997)." DE." Opp. Chaae-2ihoud was a crue 
Copyright action in which this Ccure held chat “s presumption of 
AEreperebie injury aries.” Chaess-pouud, 907 F. Supp. at 1232 
(J. Cotling) 


























ig not subject to the AMRA - and therefore governed by che 
defence chat 








Copyright Act — Defendant has a potential “fair ui 
might defeat any prima facie showing of infringement. See Sony Corp 
xe tinivaraa: Cicy Suto. toc. 466 U.S 417, 439-40 (2993). 
Moreover, the relatively few copyright cases that ectually 
explain the rationale for the presumption confirm its inapplicabilicy 
to che instant action, For example, Plaintiffs quote from Eishars 
Brice. ine. x. well-made Toy Mtg cor, 25 F.3d 129, 126 (ad Cir. 
1994) for the proposicion that copyright infringement “will damage the 
copyright holder in incalculable and incurable ways." Pl: 
10:26-18. Adding context co the gisharePrice quotation, the full 
ragraph reada: 
Normally, when « copyright is infringed, irreparable harm is 
Prewuned) this. te because the confuion’ efeates tn’ the | 
Marketplace wiil denage the copyright holder in incalculable and 
incurable ways. [Citations omitted). *(Clonfusion may caum 
to zafrain from buying either product and to tum t 
ier Competitors... . Purcbermore, if an infringer: 
poor quality, © ° | a more lasting but not readily 
injury may De inflicred on the plaintiffs reputation 
market.” [quotation omitted] 


ida) aamahan Country xide oN City Slicka tne sheen, 77 F.3d 


1260, 1288-@9 (20th Ciz, 1996) (presumpcion appropriate *[bjeceuse the 








+ Reply at 
















financial impact of copyright infringement is hard to meagure and 
often involves intangible qualities such as custener goodwill"); Marey 
Playground, toc y Capital Recamie Inc. 6 7. Supp. 24 277, 261 
($.0.0.¥. 1998) (“the theory underlying che presumption rests on the 
difticuley of remedying confusion in the eacket place by an avard of 
damages"). 

The instant action, however, does not ra 








issues of 





creputation,* “quality of gocds.* or consunar “confusion.“ Moreover, 











incurable’ injuries. che instane action dees not 








ery auserted py Plaines! 





potentiaily “incaleulebie- 





contribution to the traffic in illegal MP3 files. Ae explained in 





greacer detail below, however, even if che Ric were to incorporate 
SCNS technology, and thus comply with the AKRA, the Rio would asia 
contribure to che craffic in {legal mp3 files. This type of intury 
be precisely why the AGA provides for royalties. accordingly 
although this type of injury is undentably incalculable." it is not a 
commanaable injury under the Act, and fails te justify an extension of 
che irreparable here presumption applicsbie in Copyright actions 
Piaiatitie’ vrobebiiity of success on the Merits 
Because the Coure rae no precedent to guide ita 








interpretation of the AMRA, the Court begins its analysia with the 
"Cemiiiax canon of statutory construction that the starting point for 
Lf. Absent 





interpeeting @ statute is the lenguege of the statute Lt 
4 clearly expreased legislative intention to the contrary, thac 
language must ordinarily by regarded as conclusive." cantinenta’ 
Cablaviation. tec. yi Zall, 124 F.34 104s, 1048 (9th Ciz.2997) (quoting 
Sonaumar trod satary Comin 2 GO syivania. tac, 447 U6. 102, 101 
(2900). 

1, Te the “Rie” = ~Digital Audie Recording Device? 

‘The AWA defines a “digital audio recording device” « 
any sachine oF device of a type comonly distributed te 
individuals for uae by ind.v"auals, whetner or not included with 
G5 ae pert cf sore other suchine or device, the digital record 
function of waich ix deuigned ot sarkezed for the pritary purpon 
3f, and chat iv capabie of, sakirg « fagital audio copied 
recording for private use |? i § 10043) 

" Defendant proffers tuo theories vny the Ric is not a digita: 




















audio recording (*DAR") device. First, Defendant argues that the Rio 


As not & DAR device because tne scurce of the copy - the computer's 





hard drive © is not a “digital musical recording.” Therefore. the Rio 





ia not capable of mmking a “digital audio copied recording,’ which, as 
defined by Section 1002:1). is 





reproduction in « digital recerding 





format of a digital musical racording.~ 
the Rio is not @ OAR device because it does not have ® digizal 


srecording function.” 


2. Does the 5() (14) exclusion ‘nelude a computer's bard 
drive, thus exemptiog the Aio from inclusion ap a DAR 
device? 


‘The AERA yeverns “digital audic recording devices.” defined | 


any machine or device of a type commonly distributed to 
Andividuale for use by individuals, whether or not included with 
OF 48 part of sone other machine or device, the digital recording 
Synction of wich ie, demigned or sacketed tor the Primary’ purpose 
Sf, and that i capable of, making a digital audio copi 
recording for private use...” tA $'1003(3)- 


A *@igital audio copied recording,” in tum, is defined as 


& reproduction in a digital recording format of a digital musical 
Fecording, whather that reproduction is made directly from 
another digital musical recording or indirectly from s 
cranamiasion.* id § 004(1). 








Finally, a "digital musical recording’ is defined as 


in which are fixed, in a digital 
Fecording format, only sounds macerial, statement, of 
instructions incidenta: to chose fixed sounds, if any, and. (i) | 
Erom which the sounds and material can be perceived, ceproduced, | 
or otherwise communicated, either directly or with the sid cf a | 
sachine oF device.” id. $ 100215) (A) 


A “digital musical recording" does at include | 
a.marertal object 


(2) in which the Zixed scunds consist entirely of spoken 
werd recordings, or 


a material object -- (4 





















instructions coaseicutng ene 


material, and scateren 
or indirectly ia ezder 








Feproducties, 5: communic: 








may contain statenente of 
xed sounds and incidental 
of instructions to be used direct: 


of em 





Sring abou che percepeion, 
a fixed sounds and 


aneidencal macerta:. id § 1002($) (B) (emphasin added) 


To quality as 4 DAR device, cherer 


making" « reproduction of “digital musical recordin 


ore, 








che Ric must be “capabie of 


Plaintiffs argue that the exception in Section (8) (BI (it) 


for vmater: 
fixed? is cnot a ‘hard dr: 








computer programs, originally designed to clarity thet copying of cD- 
audio tracks is not intended to 
<o Repay ae age 
subject to the AIGA, bur argue that 





Rous containing inc:dent 
addrensed by the ARRA.* 7: 
4ispute that bard drives are 











objects... in wrich one or mere computer programe are 
exception, but rather ‘an exception for 





7. Plaintif#s do no: 


this exemption results aot fren section (8) (Bj (i1), but rache: from 


the Section 1003(3) definition ef *DAR device, which excludes device 


Bhat do not have as « “primary purpose’ the recordation of digital 


audi. 
Defendant, in contrast, 


argues that the Section (#) (im) (1i) 


Ae unambiguous on (es face ard that “material objecte . 


one or nore computer progrars a: 





Programs on CD-ROM, but also hard drives ond other “material object: 


fixed" encompasses not only compurer: 


sn whten 





including "Zip drives, integrated circuits, circuit boarda and the 


Like.’ Of." Opp. a 1012-25. Defandanc argues thae excluding hard 


drives from the definition of “dig 








‘Congress’ intent 29 exclude 





regulation under che ANRA, 
Defendant’s interpretation of Sect 








@ Reply ac 32-21 


on (3) 











8) (24) nas supe: 





susical recording’ was part of 
ne perscnal computer industry" from 
19. Alchough 


cial 











23 


24 
38 
16 
7 
20 


at 





appess, it 28 ulcimateiz unsupporsed sy =be legislative history 
contrary to the spiric and purpose of che AHRA. 
a. Legislative wistory 


Defendant relies heavily on che declaration of James Surge: 








an attorney and former Chairman of che Intellectual Property Comm: 


of the Information industry Council (*2TI"), 4 trade association 





representing the interests of the corputer industry. Burger Decl. 
2. tn baw capacaty as Chairman of ITT. Burger purports ro nave 
“engaged in direct discussions with representatives of the (Consumer 


Electronics Manufacturers Aswociation “CEMA’) and RIAA official 





ragerding the AMRA, as well as Legislators and their staff." Id {6 
On the tseue of whether hard drive 
Burger provided the following narrative: 


I wan asked if (rrz) would not oppose the bill if comput 
aptcifically excluded from the legislation. Wy response wa 
af che bill contained language that made it cl ther & 
computer ner any of ice peripherals were covered we would act 
oppose the legislation. 

‘The & Of cur discussions was the specific language now 
gonteined in Section 1001(5) (8) (11). 





yetion (#) (B) (41) encompa: 





















furger Decl. 7 10-11 (enphasie added). Although furger unequivocally 


opines that Section (3) (B) (ii) includes hard drives, hie reference to 





the legislative history is not persuasive. 














The sentence gurger quotes from che Senate Report’ to 





support Defendant's 4: 
appears in the contex: of 4 discussion of Section inna), the 
@ previous paragraph of the senace 





aefinision of "OAR devices. 
Report amphasizes chat “(t]he definition [of a DAR device} mak 
Ehac @ “{DAR] device’ must be a machine or device that has a cecerding 

function that i# designed or warxerad for the pxinarx cuspase of | 
making 4 digital audio copied racording.- (Emphasie added) . 


clear 











Continuing, the Senate Repor: elabors: 





on the application of the 





“primary purpose’ standard, < 
standard to a videos: 


wtrating the application of the 
tee recorder. See Senate Report at $2. Asa 





second example of the “primary purpose’ test of Section 1001(3), the 
Senate Report includes that language quoted by Burger: 


Sinitarly, neither a personal computer whose recording functicn 
is designed and marketed primarily for the recording of dara and 
computer programs, ner a rachine vbose recording function igned 
and marketed for the primary paspose of copying multimedia proguces, 
would quality aa a ‘aigical atdio reccrding device. ’* Senate Report 
ae $2653. 








the Section 1001(3) definition of 





euse this language addres: 





“primary purpose,” rather thar che Section (§) (B) (ii) definition of 





“material object,* Burger's seference to tha passage appears 
misplaced.’ 








4 Senate Judiciary Commitzee, 102n4 Cong., and Seas., 
Report No. 102-294, 1997 WL 132196 (June 9, 1992) (hereinafcer 
wehe Senate Report"). 





on is controverted by the declaration 
nan, a former pa: A the law firm representing 
Plaintiffs, and an RIAA repr during the negotiation of 
che AMRA. Sherman states shat 
Tomet Mr. Burger in conaection with industry discussione 
Concesning the AMMA. . . . during che Senate's consideration | 











a 





1 In contrast, other portions of the legislative history 


2] support Piaintifte’ contention that Section (5) (BI (11) was only 
egal copying of computer programs, 


4] The House Judiciary Commiztes Report." for example, states that 








3] intended to avoid immunizing the i 











s A datinction of “digital musical recording” hae been added, vith 
Tevisions ecting: + 

‘ Biiarasa. | 

? As ‘with “talking books.* the bil: 

. 

’ the Comittee expressiy includes the 


musical recording, 

technical eabodiment of statements of snstructions incidental to 

10 the playback er reproduction of musi: by referencing such 
ferente or instructions in both sections 1093/8) (a) (1) and 

Go. 


12] House Report at ¢21. These passages, albeit far from unequivecal, 
23] suggest © legislative intent to avoid immunizing the ille 








timate 


44] copying of computer programs fron Isability for copyright 








as of [the AKRAI 
representatives o 


scussed aspects of the AIRA with 
(the Computer and pusiness Equipment 











ay Manufacturers Association), although I do not specifically 
us renenbax Mr. Burger having'« leading role in those 
discussions. 
» Beate 
(xje should be clear that at no time in che process that 
20 Preceded the anactnent of the AKA was there any significant 
z quention that the AKRA would not cover general purpo 
a Computers and general purpore devices. However, tha 
PA understanding ves always enghrined in the “prinary purpoee? 


test of the definition of *(DAR] device’ now codified at 17 
2 U.8.c. § 2001(3). 





” Tint 
2 (Emphasis added? . | 


‘The Court is svare, of course, chat as a former atterney for 
intiffs. Sherman ie far from a disinterested wicnes 


7 
59 * Mouse Judiciary Committee, 02nd Ceng.. 2nd Seam., 1992 
ae] we 232935 (Sepeenber 27, 1992) nevaina: House Report") | 











re 


inteingemant 
». Purpose of the ABRA 
More impercancty, Defendact’s construction of Section 
(5) (B) (4) would effective:y eviscerate the AMRA. Any recording 
rough | 





device could evade AHRA regu: 





ton simply by passing the music 
4 computer and ensuring that the MP3 file resided momentarily on the 
ed aeive. 

Defendant makes nc atteape to rationalize chin result. but 





rather argues that technology nas outpaced the AHRA, and that this 


Court should net re-legisiate scatutes which failed to anticipate new 
Oral Arg. (TRO Hearing) at 16:2-5 
he line between “interpretation” and 





technology, See Transcrirt ¢; 
(October 16, 1998), Although 
“reclegislation” is not easily defined. the Court is skeptical that 





Congress incendud Defendant’s counter-intuitive construction of 
yeeton (8) (B) (44). + 

3. Recording Function 

Ae previously noted, the ANRA only governs DAR devici 
defined as 








any machine or device | .. whether or not included with or as 
Et of some other machine or device, the digital racording 
gf which is, designed or marketed for the prinary purpos 

Of, and chat is capable of, making a digital audio copi 

recording for private use. AKRA § 10013). 
Defendant argues — albeit briefly’ - that che Ric has no “recording 
function” because “unless software on [the] personal computer is used 
to manage the transfer of files, the Rio will net record anything.” 


DE.‘m Opp, at 4118-20. Alenough act expressly stated, Defendant 

















* Défendane devoces 11 
page Oppos: 





han ne page of ite twenty-five i 
don to this issue. Seg Of.’s Opp. at @: 





13 


Re Se ee ee ee ee ee 
personal computer for ay step in che recording process - chereny 
precluding truly "independent’ recording -- the peripheral device has 
no “recording function’ for purposes of the AMMA. 

Defendant's argurent is prent 
the legislative history: 











on & single reference in 





eal eudis recording device,” 
Seripnerel device with an 
designed ox oarkates for the’ privary puryose of maiing 
Sudio ‘Copied recordings for private use.” Senate Report af 33 
(emphasis asdea) 
Aside from thie passage, nothing ir che legislative history even 
senotely suggests that lack of « completely independent recording 
function removes « device from the purview of che AMA. To the 
contrary, the legislative history esceblishes that the phn 
seacording function’, was included te eneure that the “primary purponee 
Seat was only applied te the audia recording function of # device that 
could racord audie, video, and multimedia. [Cite to gen Report) 
Similarly, aothing ia the definition of section 100% (3) 
Femocely suggests that OAR davices must be able to record 
independancly from the computer, The statute only requires hat OAR 
devices be ‘capable of maxing ©... recording.” AMMA § 100103). 18 
does not say * independently capable of making recordings.* ; 
Finally, Defendant's interpretation of the phrase “recording 








funesion” ie contrazy to the purposes of the AKRA. Any device not 
capable cf truly independent recording would evade regulation under 
the AURA, even though the device was capable of making di: 
reductions. The Court is not inc:aned to undermine che entire 


a1 audio 








u 














SEE BD BO: ee. 





Legislative history 
4. Serial copying 





tal copying” as 








SE aaa secoriie Ee digital’ feproduttien Ses elgital 
The Court concurs with Plaintiffs that tha two-step process | 
a= (enue hare (audio CD to hard drive; hard drive to Ric) appears to 
Vechnicatly satiety the definition of ‘serial copying. A" 
conventional audio CD ie a “4igitai musical recording,’ and the MP3 
fle “ripped” fxom an audio © and stored on the hard drive is « 
“digital reproduction’ of chat ~digital musical recording.“ Finally. 
the version in the Rio is # ‘duplication’ of the “digieal i 
tepreduction* on the hard drive, Although a personal computer i not 
a “digital audio recording device,” the definition of “serial copying” 
an Section 1061 (11) does not require shat che digital reproduction 
(3-@., the MP2 file on che hare drive) be generated by a “digitel 
Audio recording device. j 
Nowever, although the Rio is bundled with software that 
Facilitates the firer step (audio CD to hard drive), chat software is 
independently available today. the innovation the Rio makes poseibie 














jon Of “serial copying.” the ANRA does not directly prohibiz 
yeial copying. Rather, Section 1002 (a) steces that 


Wo person shall inpor:, warufacture. or distribute any digite 
audio recording device... enar does not conform to — 











as 


{2) the Serial Copy Nenagesent: System [°SCS"]; 


(2) @ syacem that hag che same functional characteristics as 
the (SCMSI and requires that copyright and generation status 
information pe accurately sent, received, and acted upen 
between devices using the system's method of serial copying 
Fegulatien and devices using the (CMS); or 


(3) any other system certified by the Secretary of Conmarze 
aa prohibiting unautherized serisl copying. 


‘Thus, if Defendant incorporated SCMS technology into the 


+ 
2 
3 
‘ 
s 
. 


io, no violation cf Section 1002 occurs because the Rie would satisty 
subsection (@)(1). This holds true even though the two-step process 
(cd to hard drive; hard drive to Rt 





) technically satisfies the 





ction 1002 (11) definition of “serial copying.“ Incorporating ScHS 
into the Rio, however, accomplishes nothing. The Rio could not “act {] 
che 





upon . . . copyright and generation status information’ bec 
MPa files on che conputer’s hard drive do not concein thie 
information. Similarly, it is undieputed that the Rio does not 





permit downatream copying because the Ric itself h 
sapability, and che renevable £1 
another Rio device, Therefoi 
Rio must "aanidi. . . copyright and generation status informat‘on,*? 





no digital output 





jh menory cards cannot be copied by 
28 i= nonsensical to uggest that the 





Tn summary, incoxyorating SCMB into the Ric appears en exercise in 





33 {Incorporating SCHS into the Rio would ast prevent the Rio 
fron downloading an?) file trom a computer's hard drive. San 

23] Pohimann Supp. Dec. {8 (“SCHS restricts the copying of digital 
source material 

24] peoceccion"). Because MP3 files are not “encoded to 
COPYFight protection,” SCM wovld net prevent downloading 





st 





7 Sem Senate Report at *26 (*Devices tnac receive digital 
audio transmiszions sent "1 
g7| information shall indicace enat copyright ia asserted over the 
transmitted audio material and chat che generation status is 
ze] original.*). 








as 





fucilazy, Secause @ Bis wich Sots vould net violate Section 1002, and 
because a Rio without SONS is functionally equivalent to a Ric with 


Soure is convinced chat the Secretary of Comerce will 





sems. th 





conclude chac the Rio adequately "prohibit (s) unauchor‘zed serial 
copying’ for purposes of subsection (a) (3)." Accordingly, Defendant 


is only violating Secticn 1¢02(a) in a most technical sense - by 





failing’ to acquire a cercificace.” 
In summary, Plaintiffs’ probability of succe 
is mixed, Although bave eatablished @ probability that the 
Rio ia a “digical audio recording device,’ Plaintiffs have aot 
established 4 probability of success in establishing tat the mio, if 
jo by the Secretary ef Commerce. would fail to autiefy section 


on the merits 








ants: 











* Defendant argues that for over six years the secretary of 
Commerce has failed £0 establish procedures to verify compliance 
with Section 1002. Section 1002(b), however, only requires the 
Secretary to “establish « procedure to verity . |. that « system 
meets the standards set forth in aubsaction (ali).* (Emphasis 
added). Subsection (a) (2), however, only appiies to & device 
chat has "a system that has the seme functional characteristic 
au the (8CNS)] and requires chat copyright and generetion ecatu 
information be accurately sent, received, and acted upen. 
Section (a) (2), therefore, applies only to devices with digital 
encoding systens that sre similar — but not identical - to SCMS. 
Because the Ric does not have « digital encoding aystem, it 
does not fall under section (a) (2), and Defendsnt cannot complain 
about lack of administrative ragulacions. Nething in section 
1002 suggests that elaborate regulations are required for the 
Secretary to certity device, pursuant to subsection (a) (3). 
a device incorporating a “system . . . prohibiting unauthorized 
serial copying." 


? Because Plaiatizts have successfully raised serious 
jestions going to the merits, the Cour: need not addrei 
Plaines! nt chat = even if a hard drive falie within 
Seeeion (5) (B) (ii) = che immediace source of a “digital audio 
copied recording” (1.8. bard drive) is irrelevant. San 
Pits.’ Reply at 9:4~ 
































v 





too (a) (2) 
€.  reveparable Injury 

Plainei#ts acknowledge thar, for purposes of preliminary 
injunction, the irreparable injury ‘must be caused by che alleged 
wrongful conduct." stanley y tniversicy of so. celit., 13 F.3d 1912, 
1926-25 (seh Cir. 1994) (emphasio added) [cited in Plaintiffs’ Reply at 
a9:26-28). 

Assuming that the Rio is subject to the ANRA, end that 
pefandane ultimately pays any required royalties, the only potential 
cwrongful conduct” is Defendant's failure te encode 9CH9 information 





on recordings stored in the Rio. Por the reasons articulated above, 
the Court is skeptical that the Secretary of Commerce would require 
Defendant to incorporate SCMS technology. sven if the Secretary did 
Ampoue that requirenant, Plaintiffs have failed to demonstrate 
sufficient causal relationship between this "wrongful conduet* and 
their alleged injuries. 

Plaintiffs concend that distribution of the Ric in ita 
current configuration ‘will harm plaintiffs and the public interest by 
dramatically stimulating the traffic in {llegei MP2 files." Pfa.’ 
neply a 20:20-22. Although the Rio will inevitably be used to record 
+ Conmerciaziy available Cds) and 
» copyrighted music illegally posted on the 
Internet], the absence of the SC1$ information dees not cause the 
illegitimate uses. Even if the Rio did incorporate $OMS, 4 Rio user 
could apill use the device co record unauthorized MV? files posted co 
the Internet. Hoteover, to the extant Plaintiffs are injured through 


an illicit use of the Rio. chis is precisely tne type of injury for 








both legicinate music (@. 





illegitimate music ( 





u 





whith che royalty provisions were adopted. Under these circumstances, 
the Court cencludes that Plaintiffs have fazied to establieh eny 








Aepeparable of incelculabls injury. 

In contrast, Defendant has offered credible evidence that an 
impunction would substantially impact it 
sels of the Rio. Sas Df."9 Opp. at 7:1-27. Regardie: 
accuracy of Defendant’s estinate (5200 million over the next two 
years), the Court is convinced thac Defendant would at a minimum 





projected revenues from the 
less of the 





suffer multi-millien dollar losses. Moreover, because the Rio is 
capable of recording legitimate digital music, an injunction would 
deprive the public of a device with significant beneficial uses. 
XV. Ceaclusion 
Yor all these reasons, the Court hereby DENIES Plaintiffe’ 
Motion for 4 Preliminary Injunction. 
50 ORDERED. 








With regard co royalties, it will be relatively sinple 
for Plaintsffs to establish che volumetric distribution and 
of Rio devices Co the public 
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